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26.1 General Provisions

The Virginia Freedom of Information Act (FOIAyas enacted in 1968 to ensure public
access to state and local government meetings and records. ¢ésdBlishes a
presumption of openness and defines specific exemptions that allonefaiosure of
meetings or withholding of records. Access to federal governmemitdis controlled
by theFederal Freedom of Information AttFOIA does not direct that any meeting or
records covered by its provisions be closed or withheld. It sigpdyvs them to be.
The choice of whether to exercise FOIA exemptions belongs to the oy or the
record custodian.

Other laws may specifically direct that particular infotima be withheld. For example,
Title 24.2 specifically directs that no social security numioergarts thereof be open to
public inspection. Other laws in Title 24.2 restrict access tcpkar election records.
FOIA expressly provides that Title 24.2 controls access to vetgstration and election
records in the event of conflict8 2.2-3703 If Title 24.2 is silent on access to a
particular record, FOIA controls. No similar provision applies teetimgs. FOIA
generally must be followed for meetings of the State Boaddedectoral boards, or any
subcommittee or study committee formed to advise those boards.ainCelgction
preparation activities are not considered "meetings" based ondgbenpe of more than
one electoral board member, so long as the members do not engageussidis or
deliberation which would otherwise constitute a meeting under F@I24.2-107 Other
specific exemptions exist for voting equipment security, cer&gjnipment vendor
certification submissions, and election returns SBE uses befeuéisrére announced.
88 24.2-625.124.2-629 24.2-677 Always review carefully the specific terms of any
exemption and consult legal counsel when in doubt. 2011 legislation doublesithe
penalties for which state and local government employees malyelde personally
responsible if a violation is found to be willfug 2.2-3714

FOIA was rewritten and clarified in 1999, following a two-yeady that included many
of the affected communities. It was then recodified, effec@igber 1, 2001, at which
time Title 2.1 on the general administration of government bedaihee?.2. The various

! The federal FOIA does not apply to state and Igoakernments, regardless of receipt of federalifund
See US DOJ website
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http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+TOC02020000037000000000000
http://answers.firstgov.gov/cgi-bin/gsa_ict.cfg/php/enduser/std_adp.php?p_faqid=5940
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+2.2-3703
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+24.2-107
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+24.2-625.1
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+24.2-629
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+24.2-677
http://leg1.state.va.us/cgi-bin/legp504.exe?111+ful+CHAP0327

exemptions for records were categorized and reenacted in 2004 tatheakeasier to
find.

The Virginia Freedom of Information Advisory Council was createg000 to conduct
training and provide advisory opinions and guidelines on FOIA. The Coursil ha
established phone numbers for those who have questions about th€ohtact (804)
225-3056 or 1-866-448-4100 (toll-free). The Council's web site provides waluabl
reference materials on the administration of FOIA and newsaimirtg conducted by
Council staff. See http://foiacouncil.dls.virginia.gav The Virginia Municipal League
also offersd=OIA guidance tailored to local public bodies

This chapter deals broadly with FOIA and with the aspects A Qd related election
laws that particularly affect elections. The main sourcdrffarmation, resources and
training materials on interpretation and implementation of FOl&ed/irginia Freedom
of Information Advisory Council

26.1.1 Duty of Public Officials to Read and Be Familiar with FOIA

All members of the electoral board, the general registrar, ainémployees of the
registrar's and electoral board's offices are required farnéiar with how FOIA affects
them. 8 2.2-3702 All individuals should be aware that FOIA not only coverstten
documents, but alsdectronic documents, including e-mails. Care must be taken not to
destroy “records” (including electronic records) that concerntridnesaction of public
business except as directed by the appropréémtion schedulesdopted pursuant to the
Virginia Public Records Act

For purposes of FOIA, the general registrar should be consideretubbc body's
administrator” unless the electoral board has its own adminstrstaff. Within two
weeks of any board member's appointment or reappointment, the publics body'
administrator is required by FOIA to provide the member wittuaent copy ofThe
Virginia Freedom of Information Act (FOIA)

The general registrar provides the current FOIA to eachtozdd board member
appointed or reappointed, and to new members of the registrar's siffifeor the

electoral board's staff. The easiest way to get a cofiyeocurrent FOIA is to print it
from the FOIA Council website or use the searchable, on-line versigee

http://foiacouncil.dls.virginia.gowr searchable format

2 SBE previously printed FOIA along with some of tther acts supplemental to the election laws. All
such printed publications (last published in 208F) totally outdated and should not be used. Ttiece
Code is now available for free on the internet, 8BdE no longer provides this secondary publication.
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http://foiacouncil.dls.virginia.gov/
http://www.vml.org/CLAY/SeriesPDF/10-11FOIACOIA.pdf
http://www.vml.org/CLAY/SeriesPDF/10-11FOIACOIA.pdf
http://foiacouncil.dls.virginia.gov/
http://foiacouncil.dls.virginia.gov/
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+2.2-3702
http://www.lva.virginia.gov/agencies/records/retention.asp
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+TOC42010000007000000000000
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+TOC02020000037000000000000
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+TOC02020000037000000000000
http://foiacouncil.dls.virginia.gov/
http://foiacouncil.dls.virginia.gov/ops/welcome.htm

26.1.2 What entities are covered under FOIA?

The three-member SBE and each three-member electoral bodpaiblie bodies" under
FOIA, and only two members are required for a quorum to conduct paudiness. All
meetings of two or more members are covered under FOIA. Rendraspossession of
the Secretary and staff of the SBE, the staffs of the edddbmards, and the general
registrars and their staffs are also covered by FOIAssnlétle 24.2 specifically limits
access to a particular type of election or voter registrageord thereby overriding
FOIA.

26.1.3 Presumption of Openness

Unless a public body, its officers or employees expressly invakgeaific exemption
provided by FOIA or another statute, every meeting must be opé® foublic and all
public records made available for inspection and copying upon requastpublic
records and meetings are presumed open, unless an exemption isyprooded. 8
2.2-3700

26.1.4 Exemptions must be Narrowly Construed

The provisions of FOIA shall be liberally construed to promote anaseck awareness
by all persons of governmental activities and afford every oppoyttoitcitizens to
witness the operations of government. Any exemption from public atoagcords or
meetings must be narrowly construed, and no record can be withheld or ncketedyto
the public unless specifically made exempt by FOIA or other specific a2v2-3700

26.1.5 Attempt To Reach Agreement with the Requestor

FOIA is not intended to discourage free discussion by governmeaiatsfor employees
of public matters with the citizens of the Commonwealth. All mubbdies and public
officials should makereasonable efforts to reach an agreement with a requestor
concerning the production of the records requestgd2.2-3700 This may include
discussions or correspondence with the requestor in order to ensuteetpablic body
produces all pertinent public records requested. Also, such discussidmelp clarify
(and thereby narrow) a request that at first seems overwtgelnwhile FOIA is about
records, not information, requestors appreciate assistance guidimdgotiiee records that
answer their questions. For example, after records have besfetrad to the Library of
Virginia, the Library is the custodian responsible for responding to a F@Qlfest

§ 2.2-3704(effective 7.1.2011).
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http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+2.2-3700
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+2.2-3700
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+2.2-3700
http://leg1.state.va.us/cgi-bin/legp504.exe?111+ful+CHAP0604

26.1.6 Enforcement

In any action to enforce FOIA, the public body bears thedsuad proof to establish an
exemption by a preponderance of the evidence. Any failure by & fdaly to follow
the procedures established by FOIA is presumed to be a viol&i@rR-3713 At least
three working days advance notice must be given before ap=iiiron to enforce FOIA
can be filed.8 2.2-3714(effective 7.1.2011).

26.1.7 Penalties

In a proceeding against members of public bodies, the court, if it fiadsa violation

was willfully and knowingly made, shall impose upon such membdrsnndividual
capacity, whether a writ of mandamus or injunctive reliefvimrded or not, a civil
penalty of not less than $500 nor more than $2,000. For a second or subsequent
violation, the civil penalty shall be not less than $2,000 nor more $6d000. § 2.2-

3714 (effective 7.1.2011). Responsible officers and staff of the public bawlye liable

for civil penalties. The public body can also be required to pasetingestor’s attorneys’

fees.

Electoral board members, registrars, and their staffs should de #éiwat this applies to

each person individually, and that a minimum $500 fine may be applieaviitful”
violations of FOIA requirements.

26.2 Electoral Board Meetings and Minutes

With few exceptions, all meetings of public bodies must be op&r2.2-37012.2-3707
2.2-3711 "Open meetings" or "public meetings" carry certain requirements &Qla.

26.2.1 What “Meetings” Fall Under FOIA?

A “Meeting” occurs any time a public body or entity sitsygibally, or gathers via

telephonic or video equipment pursuant&d.2-3708 as a body or entity, or as an
informal assemblage of (i) as many as three members) @ @ilorum, if less than three
constituent members are present. These types of gathemn{yaemtings” regardless of
their location, whether minutes are taken, and whether votes ard=caghe purposes of
FOIA, “meeting” alsancludes work sessions. § 2.2-3701

The gathering of employees of a public body shall not be deemed a meeting sutije
provisions of FOIA.§ 2.2-3701

A quorum of an electoral board is two members. The “social exemipfdescribed

below) may cover many occasions when two or more ElectoratldBo@mbers are
present (for example, traveling together), but no public business isdmidgcted. It is
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http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+2.2-3713
http://leg1.state.va.us/cgi-bin/legp504.exe?111+ful+CHAP0783
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+2.2-3714
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+2.2-3714
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+2.2-3701
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+2.2-3707
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+2.2-3711
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+2.2-3708
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+2.2-3701
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+2.2-3701

best to avoid even the appearance that any public business has bessedi®utside of
the board's public meetings.

Two or more electoral board members may be present for teviiog) purposes without
a meeting, provided that no discussion or deliberation takes placedblt otherwise
constitute a meeting:

e To prepare ballots, election materials, or voting equipment
e To inspect current or potential polling places
e To train election officials§ 24.2-107

The exemptions may only be used to carry out the specified tasks.

26.2.2 The Social Exception

Nothing in FOIA shall be construed to prohibit the gathering or adierel of two or

more members of a public body (i) at any place or function whegart of the purpose
of such gathering or attendance is the discussion or transactioly publc business,
and such gathering or attendance was not called or prearrangednwittuigpose of

discussing or transacting any business of the public body, oat(i#& public forum,

candidate appearance, or debate, the purpose of which is to infornedtorage and not
to transact public business or to hold discussions relating taghsattion of public
business, even though the performance of the members individuallyemtively in the

conduct of public business may be a topic of discussion or debate gtudalichmeeting.

§ 2.2-3707

26.2.3 No Electronic Meetings for Electoral Boards; New Exgeption
for Emergencies and Disabilities

In 2007, FOIA was amended to allow members to participate in meetlagtronically
under certain strict circumstances (provided a quorum ispsysically assembled in a
public location).

Electoral boards and local boards generally may not conductngedt discuss or
transact public business through telephonic, video, electronic, or otbansmof
communication where the members are not physically assenfifie?i2-37072.2-3708

Specific exceptions to the electronic meetings prohibition applgate public bodies,
the UVA Board of Visitors, and certain licensing proceedings. Ndrieese exceptions
apply to local electoral boards.

However, FOIA provides an emergency exception that may allomdividual board

member to participate electronically from a remote locatiantwo qualifying
circumstances and subject to certain conditions:
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http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+24.2-107
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e If, on the day of a meeting, a member of the public body holding tretimgy
notifies the chair of the public body that such member is unabletdndathe
meeting due to an emergency and identifies with specificitynttare of the
emergency, and the public body holding the meeting (a) approves smncbems
participation by a majority vote of the members present and ¢{oyde in its
minutes the specific nature of the emergency and the repwattdn from which
the member participated. Such participation by the memberlshlthited each
calendar year to two meetings or 25 percent of the meetinpe gfublic body,
whichever is fewer.

e If a member of a public body notifies the chair of the public bttt such
member is unable to attend a meeting due to a temporary or petrdesability
or other medical condition that prevents the member's physicatlattee and the
public body records this fact and the remote location from whichmiaber
participated in its minutes.

An individual member’s electronic participation when authorizegdusject to further
conditions:

e A quorum of the public body must be physically assembled at theagyrior
central meeting location.

e The public body must arrange for the voice of the remote gaatitito be heard
by all persons at the primary or central meeting locatf8.2-3708.1

The prohibition on local boards holding electronic meetings (outsideh@fnew

exception) must be considered whenever electoral board membears #re phone, as
two members are a quorum. Members should refrain from discussblig pusiness
using the phone.

Virginia Freedom of Information Advisory Opinion 19 (20@&fvises that two members
of a three-member electoral board may communicate using ewithut violating
FOIA, so long as it is not a simultaneous communication that woulgrsema meeting
for FOIA purposes (that is, it acts more like a letter thggh@ane call). Since such e-
mails are public records, the opinion also recommends a systere alhermails are
copied to the registrar and kept on file for public inspection. leteetoral board has its
own staff, they could be copied to that person for public inspection.

@ Interactive audio or video may be used to expand public participation.
§ 2.2-3708
26.2.4 Public Notice Requirements

Election law requires the electoral board of each city andounty to meet during the
first week in February and during the month of March each yar at a time set by
the board and at any other time on the call of any board memlve 8§ 24.2-107 Two
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http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+2.2-3708.1
http://foiacouncil.dls.virginia.gov/ops/04/AO_19_04.htm
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+2.2-3708
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+24.2-107

members constitute a quorum. Notice of each meeting mustvee tp all board
members either by the secretary or the member callinghéeting at least three business
days in advance, except in the case of an emergeh&2-3701 Notice must also be
given to the public.8 2.2-3707 All meetings must be conducted in accordance with the
requirements of the Virginia Freedom of Information Act, exce® 24.2-107provides

for certain election preparation activitie$.2.2-3700et seq.

There is an exception that allows electoral board members tesdistection day matters
without formally noticing a meeting provided that “an effort hagrbenade by all
available means to give notice of the meeting to all board merhbgr24.2-107 Even
though this exception exists, the recommended best practice antallfy notice an
Election Day meeting of the electoral board so that the pukdiwase that the board may
be meeting to discuss issues arising that day. Suggestesl doe available in the GREB
SharePoint Shared Documents Folder til €A Samples SBE also notices a meeting
for Election Day. See Regulatory Town Hall and Commonwealth Calendar.

Every public body shall give notice of the date, time, and locaifoits meetings by
placing the notice in a prominent public location at which noticegemyelarly posted
and in the office of the clerk of the public body, or in the cdsepublic body which has
no clerk, in the office of the chief administrator. Publication @&eting notices by
electronic means is encouragebllotice must beposted at least three working days
prior to the meeting. § 2.2-3707

The public notice must be posted in a public area at the regstnaglectoral board’s
office. It must also be posted in another prominent public locationewheeting notices
are normally posted. For example, a copy may be provided totthelaik or county
administrator’s office to be posted on the public bulletin board theéns. nbt necessary
to post notice at the Clerk of Court’s office, but it may beduas “a prominent public
location.” If the locality maintains an electronic bulletin bo&émd meeting notices
(probably online, or on the local government cable access channeB|ghdtilfills this
requirement.

Notice, reasonable under the circumstances, of special or emogngeetings must be
given at the same time notice is provided to members of the padalic conducting the
meeting. 8 2.2-3707 "Emergency" means an unforeseen circumstance rendering the
notice required by FOIA impossible or impracticable and which reguimmediate
action. 8 2.2-3701

A meeting by the electoral board on Election Day to solve a problhich needs
immediate attention is a public meeting, and the public cannot bedexic(if any public
is present). However, such meetings are exempt from the matice requirement. §

24.2-107 Efforts must be taken, however, by all available means torgitiee of the

3 "Notwithstanding the public notice requirement$§df.2-3707, two or more members of an electoral
board may meet on election day to discuss a medtererning that day's election, where such matter
requires resolution on that day, and an effortde®en made by all available means to give notidbef
meeting to all board members.” §24.2-107.
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meeting to all board members. These are still "meetirgs "minutes must be kepg
24.2-107

The State Board of Elections notices and convenes for a publicxgieatly on Election
Day then goes into recess. This allows them to meet if demadElection Day while
fulfilling the notice requirements of FOIA.

26.2.5 Maintain Annual Notification List

While public bodies are allowed to require those requesting meetimgsicd annually
file a written request, as a practical matter it is o#t@sier to maintain an ongoing list
(adding or subtracting as requested). Many people will agneeédve notices by email;
though if someone prefers US Malil, his/her choice must be honored.

To promote public relations, include any reporters or news outletsimg\adections in
the jurisdiction on the notification list.

Your local government administration may have resources to &eilROIA compliance
such as electronic lists and calendars. Electoral board mengleeesal registrars and
staff are generally considered local government employeededntd local support
services, including legal advice on FOIA compliance affectingldlcal government
budget. § 24.2-122

26.2.6 Agenda Packets Are Open

At least one copy of all agenda packets and, unless exemptattials furnished to
members of a public body for a meeting must be made availabjeubdic inspection
upon request at the same time these documents are furnished terntteemn of the
public body. § 2.2-3707

26.2.7 Spectators May Film or Record Meeting

Spectators have the right to photograph, film, record, or otherwisedre@ any portion
of a meeting required to be open. Public bodies cannot select mésdilities that
prohibit recording but may adopt rules governing the placement and ugeihent to
prevent interference with the proceedifigs.2.2-3707

* Updated 7.1.2010.
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26.2.8 Minutes Are Required

Because the electoral board's minutes must be available for jdpection in either the
general registrar's office or the board's office, the smgreshould promptly prepare and
deliver the draft minutes to that office after each meetir@nce finalized and adopted
by the board (preferably at the next meeting), the final mirshtesld then be promptly
filed with that same office. If the board or registrar hasoiwn website, the draft and
final minutes may also be posted th&rg.24.2-107

@ Minutes of the State Board of Elections are available on theiniérg
Regulatory Town Hall website and tli&mmonwealth Calendar See
GREB 1.

26.2.9 Votes Must Be In Open Meetings

FOIA requires that all public business be transacted by public wtepen meetings
unless a specific statutory exception applies or allows closé@. example, certain
electoral board election preparation activities are not consideestings, and certain
topics such as voting equipment security may allow closing a mgeef§8 24.2-107
24.2-625.1 FOIA does not allow voting in secret, written ballots, oegbne pollings
by one board member of the others. Voting by telephone or otleetroglic
communication is permitted only in limited emergency circums&sng 2.2-3710 see
GREB 16.2.3 (above).

26.2.10 Polling the Members

The law allows individually "polling"” members of a public body. Heuemr because two
electoral board members are a quorum, such "polling” cannot be dahe members.
That would be a "meeting" under FOIA. If one member polled othetslbphone, the
polling would also be anlegal electronic meeting.

A common use of "polling” is for the registrar or a staff memntbecontact each of the
board members to determine when they are available to mee¢ bledoSecretary issues
the meeting notice or asks which items should go on the ag&ritia-3710

> State boards such as SBE must post draft mintiteswt0 business day$ 2.2-3707.1

® The 2002 General Assembly requiredsaite boards to post their minutes on the Internet. [§\thiis
requirement does not currently extend to local 8sahe policy preference for prompt and easily
accessible minutes has been established.
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26.3

Closed Meetings

26.3.1 Closed Meetings Permitted for Strictly Limited Purposes

Public bodies may hold closed meetings only for strictly limiggaimerated purposes.
2.2-3711 Listed below are the only purposes, of the current 29, that thee BBiatd or
electoral boards are likely to ever need. For the exact wowfirtge full, allowed
purpose, seg 2.2-371(A).

Public bodies may hold closed meetings only for the following purpfiteesnumbers
below correspond to the closed meeting purposes in the law):

(1)

(4)

(7)

Discussion, consideration, or interviews of prospective candidédes
employment; assignment, appointment, promotion, performance, demotion,
salaries, disciplining or resignation of specific public offsgesppointees or
employees of any public body

The protection of the privacy of individuals in personal mattetsrelated to
public business

Consultation with legal counsel and briefings by staff mesnbe consultants
pertaining to actual or probable litigation, where such consultationedimigyin
open meeting would adversely affect the negotiating or litiggtiosture of the
public body; and consultation with legal counsel employed or retainea by
public body regarding specific legal matters requiring the piavisf legal
advice by such counsel. For the purposes of this subdivision, "probable
litigation" means litigation which has been specifically theaatl or on which
the public body or its legal counsel has a reasonable basis ¢vebalill be
commenced by or against a known party. Nothing in this subdivisialh s
construed to permit the closure of a meeting merely becausdt@nes
representing the public body is in attendance or is consulted on a matter

(15) Discussion or consideration of medical and mental records eddiafe this

chapter [FOIA] pursuant to subdivision A 5®.2-3705

(19) Discussion of plans to protect public safety as it retatésrrorist activity and

briefings by staff members, legal counsel, or law-enforceroergmergency
service officials concerning actions taken to respond to suchtacir a related
threat to public safety; or discussion of reports or plans relatdgktsecurity of
any governmental facility, building or structure, or the safdtpersons using
such facility, building or structure

(35) Discussion or consideration by the State Board of Electiofecal electoral

boards of voting security matters made confidential pursuéntb2-625.1

11 of 21 Rev 7.2011


http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+2.2-3711
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+2.2-3711
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+2.2-3711
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+2.2-3705.5
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+24.2-625.1

@ FOIA does not require that these discussions be held in closed gseetin
The board members will need to decide if a closed meeting ianted; if
allowed.

26.3.2 Votes Must Be In Open Meeting

To be effective, any action taken in a closed meeting must lmevéadl by a vote in an
open meeting; the substance of the action must be reasonably idemtifiee open
meeting. 8§ 2.2-3711

Noncompliance with open meeting requirements in selecting pafileers results in
their havingde facto officer status: their official actions are valid until theyabtnotice
of the legal defect in their selectiog.2.2-3711

26.3.3 Conferences Presumed Open

Nothing in this section shall be construed to prevent the holdiegrdérences between
two or more public bodies, or their representatives, but these cordsreimall be subject
to the same procedures for holding closed meetings that apply ttharypublic body.
§2.2-3711

26.3.4 Motion to Close Meeting

Any closed meeting must be "surrounded" by an open meefiig2-3712 The open
meeting must be convened, with proper public notice (unless the @weexception

below applies), prior to the motion being made to close the meelihg. motion must
identify the subject matter, purpose, and applicable exemption farsdiag that subject
in a closed meeting. The motion should identify the subject matteow providing

details that are the basis for closure. For sample motiomAgeendix A in the FOIA

Council's guideAccess to Public Meetings

26.3.5 Closed Interviews Permitted

The notice provisions of FOIA do not apply to closed meetings of dacpbbtly held

solely for the purpose of interviewing candidates for the positiooloéf administrative

officer" (i.e., general registrar). Prior to any such closezkting for the purpose of
interviewing candidates, the public body shall announce in an openngé¢edit such

closed meeting shall be held at a disclosed or undisclosed locatton fifteen days

thereafter.§ 2.2-3712
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26.3.6 Discussion Restricted to Exempted Matters Coveredybthe
Motion

The public body holding a closed meeting must restrict its dismusluring the closed
meeting only to those matters specifically exempted from the siomg of FOIA and
identified in the motion as required abo\&2.2-3712

An open meeting with notice is required before a public body talkee action on matters
discussed in any closed meeting unless some specific stataempon applies. 88
2.2-37072.2-3712

26.3.7 Certification of closed meeting

At the conclusion of any closed meeting, the public body must imnegdraconvene in

an open meeting and take a roll call or other recorded vote teheléd in the minutes

of that body,certifying that to the best of each member's knowledgerfly public
business matters lawfully exempted from open meeting regq@ments under FOIA

and (ii) only such public business matters as weléentified in the motion by which

the closed meeting was convened were heard, discussed orsideredin the meeting

by the public body. Any member of the public body who believes that there was a
departure from the requirements of subdivisions (i) and (ii), shoukdase prior to the
vote, indicating the substance of the departure that, in his judgmetdkbaslace. The
statement must be recorded in the minutes of the public Bay2-3712

At the end of the closed meeting, the board must immediatepnvene the open
meeting. The board should send someone outside to tell anyonegwaitattend the
open meeting that the meeting is reconvening. The public should Imesgiffeient time
to reenter the room before the board proceeds to certify thedcloseting and proceed
with any other business. Any agreement made, or votes takke alosed meeting are
invalid unless they are taken again in the public meeting, with tlseibstance
reasonably identified.'See 8 2.2-3711and GREB 26.3.2 (above).

26.3.8 Nonmembers May Attend Closed Meeting

A public body may permit nonmembers to attend a closed meetglif persons are
deemed necessary or if their presence will reasonably aidoubéc body in its
consideration of a topic that is a subject of the meetfng.2-3712 It is recommended
that permission for such nonmembers to remain in the room during tee chesting be
stated in the motion to close the meeting.
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26.3.9 Voting Equipment and Election Security Plans

Certain State Board or electoral board meetings and recordsroorg voting equipment
and election security may be closed. However, records may ongxdeded from
inspection and copying, and meetings may only be closed under both foflolnéng
conditions:

e Records or discussions in meetings describe protocols for mangtdiva security
of ballots or voting and counting equipmemt; reveal the results of risk
assessments of specific local electoral procedures.

e The release of such records or discussion of such matters in an epéngm
would compromise the security of an election.

This exemption specifically states that it does not authoridesed meeting to discuss
any breach of security in an electio®8 24.2-625.5nd2.2-371135).

26.4 Records

26.4.1 Definition of a “Public Record” Under FOIA

Public records include all records a public body or officer cseaens, or possesses in
the course of their appointment, employment, or public duties. They dochale any
personal materials incidental to the job. 2011 legislationfidlarihat “records that are
not prepared for or used in the transaction of public business arebiwt q@eords.”§
2.2-3701. Records no longer possessed are not included. FOIA does noerequir
creating a record that does not exist at the time ofetheeast, but this may be the easiest
and quickest way to respond to some reques2-3701

FOIA deals with records, not information, but that can be a finendiigin. An easy test
is whether the FOIA request can be satisfied by delivery oéxasting document or
record.

Many FOIA requests that look intimidating on their face can lbewad to a reasonable
volume by working with the requestor to determine what the regueslly wants, and

letting him/her know what is available that meets the need. étheestor may think that
someone can "push a button" and produce a single page with everythingee cures

will actually be overwhelmed by receiving an enormous stackopfes and a bill to

match.

FOIA is largely a matter afustomer service. Most requestors won't know what report or
document to request. They have an idea of what they want to findngSaye don't
have it" when something else is available that will meetefjaestor's identified needs is
bad customer service, poor public relations, and usually results in extra work.
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26.4.2 Title 24.2 Controls Election and Registration Recais

Election law controls access to voter registration and eleamrds. FOIA applies only
if election law is silent.8 2.2-3703 For example, see Chapter 6 (records access), lists of
registered voters.

Even if election law is silent, FOIA may provide other exceptiongxemptions. For
example 8 2.2-3705.1(10) allows withholding personal information as define@ id.2-
3801 2007 Op. Va. Att'y Gen. 027

Determining whether a particular record is addressed byiaieletw or exempt under
FOIA may require consulting legal counsel. Once it is datexd that no election law or
FOIA exemption applies, the records are open to inspection and copiiegsonable
costs are allowed, including time required to redact protected information.

26.4.3 Who May Request Records

FOIA requests for state and local records can be made onlyirginis residents or
media representatives with a connection to Virginia. RequestsfomVirginians or
media representatives with no connection to Virginia can be dlenitowever, these
requests do not have to be denied unless access to that record issethesticted. 8
2.2-3704

26.4.4 Requests Need Not Be Written or Reference FOIA

The request does not have to be in writing. If the request is lnyadhail, it will contain

the requestor's name and address. If it is made in person,fitee oy require the
requestor to provide his name and legal address. Nothing in FOideslehe way in
which the requestor must provide his name and legal address, eitettibyg it or in

writing (such as signing a log book). If the request, name, andsadaire not provided
in writing, write them down for the office's information and protecti8r2.2-3704(A).

The request for records need not make reference to FOIA to invekedquirements of
the Act. If it is from a qualified requestor (a Virginidtizen or reporter, with both
categories broadly interpreted), and is a request docament, it should be considered a
FOIA request. If it is a request for information, it may toeated as a FOIA request,
particularly if documents in the office can be readily identifigdich contain that
information.
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26.4.5 “Reasonable Specificity”

The request should include enough information for the recipient tofyertether there
are any records in the office (or the official's possessiat)satisfy the request. If there
is any question about what is being requested, call the reqaestaliscuss the matter to
refine the request and response. Keep notes on these discussions dnaanfilvith the
request in the office correspondence file in case there is eyequestion about the
request and responsg.2.2-3704

For example, a requestor recently asked the State Boardlifthe'alead people on the
books by locality” in Virginia. After discussing the mattethwihe requestor, he was
provided with a copy of the most recent report showing the number efsvamoved
from the rolls as deceased, by locality, since the beginninigeojd¢ar. The staff could
have provided a literal response ("None, because they have been deletémew they
were dead"), which probably would have resulted in a second FQJAesg with
different wording, and an aggravated citizen.

26.4.6 Response Timelines

The general rule is that the public official or employee mustetelhe requested records
within five working days of receiving the FOIA request. FOlA\pdes exceptions to
this rule that allow more time to deliver the records (see heltwall circumstances, the
official or employee must respond to the FOIA request withinreeking days even if
the records cannot be delivered within such time.

Effective 7.1.2010, new legislation provides a shorter three workinged@pmse period
for certain requests:

e Electoral board secretary responses to candidate and polititalrequests for
officer of election lists with party designations

e State Board of Election responses to candidate and political mpatests for
instructions and other guidance to local electoral boards and generahbrdgist

Pertinent parts & 2.2-3704are reproduced below:

e Any public body that is subject to ... [FOIA] and that is the custodifithe
requested records shall promptly, but in all cases within five wgrkiays of
receiving a request, provide the requested records to the requestake one of
the following responses in writing:

0 The requested records are being entirely withheld because ¢lesise is
prohibited by law or the custodian has exercised his discretiorthibald the
records in accordance with ... [FOIA]. Such response shall iglewith

" See GREB 4 and 28.
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reasonable particularity the volume and subject matter of withleelords,
and cite, as to each category of withheld records, the sp€ufie section
that authorizes the withholding of the records.

e The requested records are being provided in part and are being withhped i
because the release of part of the records is prohibited by ld& oustodian has
exercised his discretion to withhold a portion of the records in aacoedwith ...
[FOIA]. Such response shall identify with reasonable particyldhié subject
matter of withheld portions, and cite, as to each categorytbh&ld records, the
specific Code section that authorizes the withholding of the recowileen a
portion of a requested record is withheld, the public body may detetecise
only that portion of the record to which an exemption applies andrshedise the
remainder of the record.

e The requested records could not be found or do not exist. Howketrex,dublic
body that received the request knows that another public body hesgthested
records, the response shall include contact information for the other public body.

e Itis not practically possible to provide the requested reords or to determine
whether they are available within the five-work-day period Such response
shall specify the conditions that make a response impossible. fédpense is
made withinfive working days, the public body shall have an additicesaén
work days in which to provide one of the four preceding responses.

0 Any public body may petition the appropriate court for additional time
respond to a request for records when the request is for aaorehtary
volume of records or requires an extraordinarily lengthy seaand, a
response by the public body within the time required by[FOIA] will
prevent the public body from meeting its operational responsihilBetre
proceeding with the petition, however, the public body shall makemabke
efforts to reach an agreement with the requester concernimgdtiection of
the records requested.

0 Subject to the provisions of subsections G and § 8f2-3704[concerning
databases], no public body shall be required to create a newd riécthe
record does not already exist. However, a public body may abstrac
summarize information under such terms and conditions as agreed rbetwee
the requester and the public body.

26.4.7 Charges

Reasonable charges not exceeding actual cost may be adsesssiching, accessing,
supplying, and duplicating public records. Charges are prohibited foexmneous,

intermediary or surplus fees or expenses to recoup the geromtsl associated with
creating or maintaining records or transacting the generahdmssiof the public body.
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Charges may include the time needed to access, find, copy, andipaiiés documents,
and the actual cost of the copies and the mailing/shipping.

When assessing a reasonable charge, best practice and public policy support testmos
effective method of producing the records. The costs of fringditseeoeother overhead
expenses may not be added to the charged personnel costs. Fanfororation about
allowable costs under FOIA, sd@aking the Shock Out of FOIA Charges. A Guide to
Allowable Charges for Record Production under the Freedom of Information Act on the
FOIA Council website.

@ Example 1: If a clerical employee could complete the F@fuest in one
hour, then the cost is one hour's wage for the clerical employee.
Example 2: If a clerical employee would spend 20 hours to comalete
FOIA request but the IT staff could complete the FOIA reques2G
minutes, the cost is the cheaper of the two options—regardleskiai w
one is utilized.

If the FOIA request is a repeat of a previous FOIA requesirgehthe amount to
reproduce the previous records not the amount charged for the previous request.

@ A FOIA request is received that requires substantial work teatptopy,
and redact the records. Weeks later, an identical FOIA reguexeived
by another person. If a copy of the previous FOIA requestills st
available, the office may only charge the amount necessaryetiec
another copy—not the amount necessary to collect, copy, and redact the
records again. If a copy of the previous FOIA request is not still awailabl
the office may charge the amount necessary to collect, copy.edadtr
the records again.

If costs incurred in granting a FOIA request are expected abtee $200, the requestor
may be asked to pay in advance, and performing the request magpyeddatil receipt
of such advance payment.

For requests under $200, the office mmy require the requestor to pay the charges
before turning over the requested documents. If any requestor dogmyoh a
reasonable time, report the bill to the office that handles nadeiatl collection for the
local government. Before processing a request for records, ia pally may require the
requester to pay any amounts owed to the public body for previous teépreecords
that remain unpaid 30 days or more after billing.

If the citizen requests an advance estimate, all chargesufplysng the requested
records must be estimated in advange.2-3704
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26.4.8 FOIA Exclusions for Records (Personnel, Medical Rmrds,
Legal Advice, Et Cetera)

There are over 90 separate FOIA records exclusi@gs2.2-3705.12.2-3705.7 These
are records that may be withheld under FOIA, but may be providie aiption of the
record custodiarunless access is otherwise restricted by law The Freedom of
Information Advisory Council's guide includes an excellent sumnagay discussion
about the records exemptions of general applicability, which iaslugiost of the
exemptions that might ever be needed by the SBE, an electaal bo a general
registrar. See Access to Public Record# few others, not in that guide, are listed below.

26.4.8.1 Exclusions to application of chapter; exclusions of general application to
public bodies (8§ 2.2-3705.1)

The following records are excluded from the provisions of this ch@ip@A] but may
be disclosed by the custodian in his discretion, except where sothsdire is prohibited
by law [the number corresponds to the exceptions prohibited by law - see ciulg:sec

e (11) Communications and materials required to be kept confidentslgmnt to §
2.2-41190f the Virginia Administrative Dispute Resolution Act §82.2-4115et

seq.)

26.4.8.2 Exclusions to application of chapter; records relating to administrative
investigations (8§ 2.2-3705.3)

The following records are excluded from the provisions of ... [FOIA] imaty be
disclosed by the custodian in his discretion, except where such digclegprohibited by
law [the number corresponds to the exclusions - see code section]:

e (8) Records of the Virginia Office for Protection and Advocacy himg of
documentary evidence received or maintained by the Office cagests in
connection with specific complaints or investigations, and records of
communications between employees and agents of the Officesanlieitts or
prospective clients concerning specific complaints, investigationasas. Upon
the conclusion of an investigation of a complaint, this exclusiort sbdbnger
apply, but the Office may not at any time release the igeotiany complainant
or person with mental illness, mental retardation, developmental Idieabor
other disability, unless (i) such complainant or person or his legatsentative
consents in writing to such identification or (ii) such identifmatis required by
court order.

e (9) Information furnished in confidence to the Department of Emplayme
Dispute Resolution with respect to an investigation, consultation, dratioa
under Chapter 10 §( 2.2-1000 et seq.) of this title, and memoranda,
correspondence and other records resulting from any such investjgati

19 of 21 Rev 7.2011


http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+2.2-3705.1
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+2.2-3705.7
http://foiacouncil.dls.virginia.gov/ref/RecordsHandout2010.pdf
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+2.2-3705.1
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+2.2-4119
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+2.2-4115
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+2.2-3705.3
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+2.2-1000

consultation or mediation. However, nothing in this section shall prothiit
distribution of information taken from inactive reports in a form tha¢s not
reveal the identity of the parties involved or other persons supplying information.

26.4.8.3 Exclusions to application of chapter; records of specific public bads and
certain other limited exemptions § 2.2-3705.Y

The following records are excluded from the provisions of ... [FOIA] imaty be
disclosed by the custodian in his discretion, except where such digclegprohibited by
law [the number corresponds to the exceptions prohibited by law - see code section]

e (2) Working papers and correspondence of the Office of the Goverleatghant
Governor; the Attorney General; the members of the Genesdmidly or the
Division of Legislative Services; the mayor or chief executiicer of any
political subdivision of the Commonwealth; or the president or otherf chie
executive officer of any public institution of higher education \Virginia.
However, no record, which is otherwise open to inspection under this chapter
[FOIA], shall be deemed exempt by virtue of the fact that sttheen attached to
or incorporated within any working paper or correspondence.

@ This exception does not extend to the State Board of Electionsedoéll
Boards unless they are involved in preparing working papers for the
named state and local officials. For example, bill draftsaaradyses that
SBE policy staff prepares for the governor can only be discio#edthe
consent of the specific individual governor for whom they were prepared.

As used in this subdivision "Office of the Governor" means the Goxehni chief of
staff, counsel, director of policy, Cabinet Secretaries, and thector of the Virginia
Liaison Office; and those individuals to whom the Governor has dekbdis authority
pursuant to§ 2.2-104 "Working papers” means those records prepared by or for an
above-named public official for his personal or deliberative use.

26.4.9 No FOIA Rights for Inmates

FOIA has a specific exclusion for persons incarcerated ite,stacal or federal
correctional facilities. However, incarcerated persons mayirobégords to exercise
constitutionally protected rights, including, but not limited to, ngllfor evidence in
his/her favor in a criminal prosecutioB.2.2-3705.7

26.4.10 Criminal Information
Virginia has closed criminal records. Any information the effreceives regarding

criminal records must be kept confidenti&ke 88 24.2-409and19.2-389 The Division
of Central Criminal Records Exchange provides felony informato8BE only for the

20 of 21 Rev 7.2011


http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+2.2-3705.7
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+2.2-104
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+2.2-3705.7
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+24.2-409
http://leg1.state.va.us/cgi-bin/legp504.exe?000+cod+19.2-389

purposes of allowing registrars to cancel the registration ofvatgr known to be a
convicted felon.88 24.2-409%nd24.2-427 Requests for information regarding criminal
records should be referred to the State Police. Information obttineugh the VERIS
on prohibited voters isot available through FOIA.
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